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Prepared by: James L. Henley, Jr., Esq.




Be accountable for a” property

received during the Chapter 13
bankruptcy case;

Investigate the financial affairs of
the debtor;

Oppose the discharge of the debtor
when necessary;

If the debtor Is engaged In business:

investigate the acts, conduct, assets, liabilities, and
financial condition of the debtor, the operation of
the debtor’s business and the desirability of the
continuance of such business, and any other matter
relevant to the case or to the formulation of a plan;
and

once the investigation is completed, file a statement
of the investigation.



It’s easy to overlook
assets
in plain view.



Purpose of
Examination
of Returns

Bl Undisclosed
Assets

Undisclosed
Liabilities

|

Bl Undisclosed
Income

|

jl Undisclosed
Expenses
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Section
H21
Debtor’s
Duties

» (a) The debtor shall
»(1) file-
»(A) a list of creditors; and

»(B) unless the court order
otherwise-

» (1) a schedule of assets
llabilities;
»(11) a schedule of curre

Income and current
expenditures,







Rule 4002. Duties of Debii@ly

» (b) INDIVIDUAL DEBTOR’S DUTY TO PROVIDE DOCUMENTATION.

» (3) Tax Return. At least 7 days before the first date set for the meeting of credito
section 341, the debtor shall provide to the trustee a copy of the debtor’s federal
return for the most recent tax year ending immediately before the commencement
case and for which a return, or provide a written statement that the documentation
exist.

» (4) Tax Returns Provided to Creditors. If a creditor, at least 14 days before the
date set for the meeting of creditors under section 341, requests a copy of the
debtor’s tax return that is to be provided to the trustee under subdivision (b)(3),
debtor, at least 7 days before the first date set for the meeting of creditors unde
section 341, shall provide to the requesting creditor a copy of the return, including
any attachments, or a transcript of the tax return, or provide a written statement
that the documentation does not exist.




Section 1325 » (a) Except as provided in

: - subsection (b), the court
Conflrmatlon confirm a plan if

of Plan (9) the debtor has filed a
applicable Federal, State,
and local tax returns a
required by section 130




section 1308 » (a) Not later than the day bef

Filing of date on which the meeting of t
-, - creditors is first scheduled to be
Prepetltlon under section 341(a), If the debt
Tax Returns required to file a tax return under
applicable nonbankruptcy law, the
debtor shall file with appropriate ta

authorities all tax returns for all
taxable periods ending during the 4-
year period ending on the date of
filing of the petition.




TaxX Returns: A Goldmine of Information
(If you can understand them!)



















“You Won’t Believe This’

Trustee: Have you filed all the tax returns you were required to file for the past four
years?

Debtor: Yes.

v

Trustee: Have you given me a true and correct copy of the most recent ones?
Debtor: Yes

Trustee: Did you own any rental property in 2017?
Debtor: Excuse me?

Trustee: Did you own any rental property in 2017?
Debtor: Did | own any rental property in 20177
Trustee: Or do you still own any?

Debtor: | have a house that | own that | am renting out. Yes.

vV V.V VvV vV vV v v Y
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Trustee: Alright. Well | saw Schedule E on your 2017 return. What type of catering
run?

Debtor: Umm, trying to cook like at people when they get off from their jobs.
Trustee: What kind of catering business did you run?

Debtor: Umm, (pauses for several seconds)

Trustee: It was your business, right?

Debtor: Actually, it was me and some others but, (pauses for several seconds) Yes.
Trustee: I’m still waiting on what kind.

Debtor: You know how you just sale food, you cook and sale food to people you know or to p
that’s like at a job.

Trustee: Okay, did they pay you?

Debtor: Umm, it didn’t do too well.

Trustee: But did they pay you?

Debtor: Umm (paused for several seconds)

Trustee: You didn’t just cook, give them food and receive no money.
Debtor: Right.



Trustee: Okay, who is them? Do they have a name?

Debtor: Umm, no. |, |

» Trustee: So they paid you for the food, right?
» Debtor: Yeah, uh yes.

» Trustee: So who kept up with the books, you or them?
» Debtor: Them.

» Trustee: But you put it in your tax return.

» Debtor: Yes.

» Trustee: Okay. Are you all still in business?

» Debtor: No

>

>

>

Trustee: You do realize, and maybe you need to speak with your attorney, that you must answer m
guestions?

Debtor: Well yeah, we didn’t discuss this before now.
Trustee: | don’t care about that.
Debtor: | know you don’t.

vV v VvV Y

Trustee: Right.



vV vV v v v v Vv

Debtor: So, umm.

Trustee: Do you want to end this meeting and continue with it later? Or do y
do a 2004 exam on him at a later date?

Attorney: It’s whatever, | mean, if you have business partners, we just need to
they are.

Trustee: Did you hear your attorney?

Debtor: Well this is, let’s umm, let’s, let’s, let’s clarify something...umm.
Trustee: This is interesting.

Debtor: | think we might need to, umm, | might need to, can | talk to my attorney?
Trustee: The problem you have is, I’m in the middle of a hearing.

Debtor: | understand.

Trustee: I’m in a hearing. We’re doing this thing long distance at your convenience, j
middle of my busy docket.

Debtor: Yes.



Trustee: So, that’s between you and him. He’s sitting here, you can talk to
all can decide right now as we sit here.

Attorney: Debtor?

Debtor: The thing is, | figured if there was a problem, we would have already d
it, and | could have explained it better face to face, but umm.

Trustee: He may not have known it was a problem until today
Debtor: Right.

Attorney: So Debtor, do you want to just try to hold the hearing on another day? Or
you want to answer the question?

Debtor: Umm, | can answer the question, but what I’m saying is that | didn’t know it
a problem.

Attorney: | would advise you to answer the question (laugh)
Debtor: Excuse me?

Trustee: My advice is to just answer the question.



»Debtor: Okay, well to be
honest with you, umm, |
let somebody do my
taxes because they said
they could get me a big
lump sum back. | wasn’t
sure exactly what they
was gone do, and that’s
what | got back. So...




» Trustee: Actually, actually...

» Debtor: | don’t know, | don’t know, umm. I’m assuming if | was
then it would be an issue, so | didn’t know that there was an iss
just listened to someone who had done something like that befor
that was the outcome.

» Trustee: Okay, right. Who was the person who did your taxes?
» Debtor: Umm, I’ll have to get the name from someone else that | kn
» Trustee: They didn’t sign your tax return, did they?

» Debtor: No, they put me down. | didn’t know they were going to do tha
either, but they put me down as the umm.

» Trustee: Tax preparer?
» Debtor: Umm, as self-preparer.

» Trustee: Which is what | figured. You will need to get that perso
and get It to your attorney, so they can get it to us. You suing






Take Away

» Debtor’s Counsel - examine tax returns prior to giving to Trustee

* Business Loss

* Head of Household - not separated from spouse
* Non-filed returns

* Factory Preparers - I’ll get you a large refund

* Schedule C - Failure to exempt refunds

»  Trustee - examine tax returns for undisclosed items.

» Undisclosed Assets - Schedule C, E
» Undisclosed Income - Schedule B (Interest/Dividends)

» Understated Liabilities - Taxes (Filing Status)



TAX REFUNDS -
PAST, PRESENT
\ AND FUTURE




MISSISSIPPI EXEMPT PROPERTY

» § 85-3-1. Property exempt from seizure under
execution or attachment.

» There shall be exempt from seizure under execution or
attachment: . ..

» (i) An amount not to exceed Five Thousand Dollars
($5,000.00) of earned income tax credit proceeds.

» (j) An amount not to exceed Five Thousand Dollars
($5,000.00) of federal tax refund proceeds.

» (k) An amount not to exceed Five Thousand Dollars
($5,000.00) of state tax refund proceeds.



Above or Below Median Income




In re: Diaz vs. Viegelahn, 19-50982, (5t Circuit August 26, 2020)
Court ruled bankruptcy court’s local provision requiring debtors to hand over tax
refund amounts in excess of $2000 as invalid because it breached below-median
income debtors’ substantive rights. Further Court found it violated Section
1325(b)(2), as construed by Hamilton v. Lanning, 560 U.S. 505 (2010). Local rules
are intended to govern practice and procedure and should never alter a debtor’s
substantive rights.

Leaves open the question “is there a difference in the treatment
of tax refunds in the initial year for above median income
debtors?”



CARES ACT & TAXES

» All payments made to individuals under the CARES Act are not considered in
determining a debtor’s disposable income for a Chapter 13 plan of

reorganization. The exclusion of CARES Act payments provide debtors with
additional funds after filing.




Business Name | Business ID | Officer Name | Registered Agent
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» Search Criteria

» Starting With  All Words Any Words  Sounds Like  Exact Match
>

Business Name:
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