Tren) S
H S | Z«
' W

Jr., Esq., CPA/CFF

Chapter 13 Trustee — Southern District of Mississippi

Prepared by: James L. Henley,



Duties of
A
Chapter

13
Trustee

Be accountable for all property received
during the Chapter 13 bankruptcy case;

Investigate the financial affairs of the
debtor;

Oppose the discharge of the debtor when
necessary;

If the debtor Is engaged in business:

investigate the acts, conduct, assets, liabilities, and financial
condition of the debtor, the operation of the debtor’s
business and the desirability of the continuance of such
business, and any other matter relevant to the case or to the
formulation of a plan; and

once the investigation is completed, file a statement of the
Investigation.




It’s easy to overlook assets
In plain view.



Purpose of
Examination
of Returns

Bl Undisclosed
Assets

Undisclosed

Liabilities

|

Bl Undisclosed
Income

|

jl Undisclosed
Expenses




»Our Debtors probably aren’t this
sophisticated.

CONSIDERED
PAYING
TAXES?

Cnpore”

International New Pork Cimes







. » (a) The debtor shall
Section 521 " e

Debtor’s »(A) a list of creditors; and
. »(B) unless the court orders
Duties otherwise-
» (1) a schedule of assets and
liabilities;

»(11) a schedule of current
Income and current
expenditures;







Rule 4002. Duties of Debtor

» (b) INDIVIDUAL DEBTOR’S DUTY TO PROVIDE
DOCUMENTATION.

» (3) Tax Return. At least 7 days before the first date set for the meeting of creditors under
section 341, the debtor shall provide to the trustee a copy of the debtor’s federal income tax
return for the most recent tax year ending immediately before the commencement of the case
and for which a return, or provide a written statement that the documentation does not exist.

» (4) Tax Returns Provided to Creditors. If a creditor, at least 14 days before the first
date set for the meeting of creditors under section 341, requests a copy of the
debtor’s tax return that is to be provided to the trustee under subdivision (b)(3), the
debtor, at least 7 days before the first date set for the meeting of creditors under
section 341, shall provide to the requesting creditor a copy of the return, including
any attachments, or a transcript of the tax return, or provide a written statement that
the documentation does not exist.




gov \
Se* fe a“O ided in subsecti
0“ » (a) Except as provided in subsectio
C {Y\‘Z\“ (b), the court shall confirm a plan if

(9) the debtor has filed all
applicable Federal, State,
and local tax returns as
required by section 1308.




» (a) Not later than the day before the

date on which the meeting of the
creditors is first scheduled to be held
under section 341(a), if the debtor
was required to file a tax return
under applicable non-bankruptcy
law, the debtor shall file with
appropriate tax authorities all tax
returns for all taxable periods ending
during the 4-year period ending on
the date of the filing of the petition.



lax Returns: A Goldmine of Information
(II vou can understand them!)




TAX REFUNDS -
PAST, PRESENT
AND FUTURE

D




MISSISSIPPI EXEMPT PROPERTY

» § 85-3-1. Property exempt from seizure under execution
or attachment.

» There shall be exempt from seizure under execution or
attachment: . . .

» (1) An amount not to exceed Five Thousand Dollars
($5,000.00) of earned income tax credit proceeds.

» (J) An amount not to exceed Five Thousand Dollars
($5,000.00) of federal tax refund proceeds.

» (k) An amount not to exceed Five Thousand Dollars
($5,000.00) of state tax refund proceeds.




In re: Diaz vs. Viegelahn, 19-50982, (5 Circuit August 26,
2020)

Court ruled bankruptcy court’s local provision requiring debtors to hand over tax refund amounts
in excess of $2000 as invalid because it breached below-median income debtors’ substantive rights.
Further Court found it violated Section 1325(b)(2), as construed by Hamilton v. Lanning, 560 U.S.
505 (2010). Local rules are intended to govern practice and procedure and should never alter a
debtor’s substantive rights.

Leaves open the question ““is there a difference in the treatment of tax
refunds in the initial year for above median income debtors?”’




Above or Below Median Income




CARES ACT & TAXES

» All payments made to individuals under the
CARES Act are not considered In
determining a debtor’s disposable income
for a Chapter 13 plan of reorganization. The
exclusion of CARES Act payments provide
debtors with additional funds after filing.




Obtain the parties’ personal income tax returns to identify
the sources of income:

Noak~wdE

Wages, salaries, tips, etc.. (Form W-2)

Investment income (Schedule B)

Business Income (Schedule C)

Capital Gains or Losses (Schedule D)

Rental real estate, royalties, partnerships, S corporations, trusts, etc. (Schedule E)
Farm Income or loss (Schedule F)

Retirement plan distributions

Identify the Sources

Schedule K-1s: Identifies the distributions (i.e. cash flow).

Personal financial statements: provides a schedule of income producing
assets.

Loan applications: provides sources of income and assets.

Bank and brokerage accounts: identify unknown deposits or transfers.
Public information: Secretary of State filings, real estate and business

records, etc.




» Financial Analysis is really a “forensic” exercise in which you
follow the money to ensure unsecured creditors distributions are
maximized.

» Financial Analysis provides an understanding of how debtor(s)’
funds were obtained to purchase assets, the location or existence
of assets and/or asset changes within the time period immediately
preceding the filing.

» Financial Analysis provides any understanding of how debtor(s)’
ongoing monthly obligation will be met and an insight into the
causes for the filing.




» Schedule A/B: Property (Official Form 106A/B)
» Schedules I & J (Income and Expenses)
» Consistent with other documents? (Tax Returns)
» 122C-1 - Above or below median income determination
» Prior 6 months history of income stream
» SOFA - Statement of Financial Affairs (Official Form 107)
» Question 1 — Marital Status — Potential undisclosed income

» Questions 4 & 5 — Sources of Income for past 2 year




1. Determine Estate vs. Non-estate property (Exempt — Schedule C)
2. Evaluate whether all income is disclosed

3. Assess possible unreported income

4. Identify possible hidden assets or undisclosed spending

5. Analyze what happened to inflows over time

6. Fraud and criminal issues



N
) W-2s and K- ( Bank
Business & 1s, if Mortgage an

Personal Income applicable Statements Statements
4 y,
Tax Returns \

Personal Retirement

. . Account Cancelled
it <l Financials
Deposit Slips L ) | Statements Checks

Credit Cards Gift Tax Business

Statements Returns Documents zoan

Applications

Loan Contents of Public Cash
Statements Safety Deposit Filings, Disbursement

Boxes Secretary of Journals
State

1425 JAMES ST, PO CHEQUING ACCOUNT STATEMENT

E FIRST BANK OF WIKI
N BOX 4000

VICTORIA BC V8X 3X4 1-800-555-5555 Page :1o0of 1

JOHN JONES

1643 DUNDAS ST W APT 27 2003-10-09 to 2003-11-08 00005-

= TORONTO ON  M6K 1v2 123-456-7

[ pate | ooccription | Rer. | witharawals | Deposit= | Baiancs |
2003-10-08 Previous balance 0.55
2003-10-14 Payroll Deposit - HOTEL 694.81 895.36
2003-10-14 Web Bill Payment - MASTERCARD 9685 200.00 495.36
2003-10-16 ATM Withdrawal - INTERAC 3900 21.25 47411
2003-10-16 Fees - Interac 1.50 472.81
2003-10-20 Interac Purchase - ELECTRONICS 1975 299 469.62
2003-10-21 Web Bill Payment - AMEX 3314 300.00 169.62
2003-10-22 ATM Withdrawal - FIRST BANK. 0064 100.00 69.62
2003-10-23 Interac Purchase - SUPERMARKET 1559 29.08 40.54
2003-10-24 Interac Refund - ELECTRONICS 1975 299 4353
2003-10-27 Telephone Bill Payment - VISA 2475 877 36.76
2003-10-28 Payroll Deposit - HOTEL 694.81 731.57
2003-10-30 Web Funds Transfer - From SAVINGS 2620 50.00 781.57
2003-11-03 Pre-Auth. Payment - INSURANCE 33.55 748.02
2003-11-03 Cheque No. - 409 100.00 648.02
2003-11-06  Morigage Payment 710.49 -62.47
2003-11-07 Fees - Overdraft 5.00 -67.47
2003-11-08 Fees - Monthly 5.00 -72.47

*** Totals *** 151563 1.442.61




 Interview the Debtor at the 341 hearing

« Build a profile of the parties assets, liabilities, income, and expenses
over the period being analyzed.

e (Gain an understanding of the information/documentation that is
available.

o Compare the information obtained in the interview to the underlying
data in the financial analysis.

Where did the money come from and where did it go?

Sources Uses
* Compensation * General Living expenses
* Loan proceeds * Asset purchases
* Business or investment * Tax payments
distributions * Gifts

* Gifts




* Personal income tax returns: list tax payments and itemized deductions, including real
estate tax, mortgage interest and charitable contributions (Schedule A).

» Credit card statements: details monthly expenses which can be used to illustrate the

debtor(s) lifestyle.

» Bank account statements: typically provides a description of electronic withdrawals or

transfers including the receiving party and last four digits of account numbers.

e Cancelled check records: identifies where funds were disposed.

* Loan settlement sheets: details the outflows to payoff a loan.

Identify the uses

» Real Estate closing statements: details the outflows to purchase a property and the origination of the

funds.

* Public real estate records (deeds and tax payments): could identify hidden property

» Schedule K-1s: lists contributions to businesses or investments.

« Gift tax returns: identifies gifts to family or friends.

» Build a lifestyle analysis: depending on the case, it might be necessary to build a lifestyle analysis:.




The financial profile built for the subject through the 341 meeting
and sources and uses analysis should be used as the starting point
to analyze the data.

Reconcile the sources to the deposits in the bank accounts.
» Are there accounts that were not previously identified?

» Are there other sources of income that were not reported?
» Track any inconsistencies.

Analyze the data

Reconcile the uses to the withdrawals from the bank
accounts.

1. Are there accounts that were not previously
identified?

2. Are there any significant unidentified outflows?

3. Are there transfers to unknown accounts?

4. Track inconsistencies.




Trace the assets forward from the “event”:
1. Was the asset disposed?

2. How did the asset change over the period analyzed?

3.  Where is the asset commingled?

Trace the money backwards from the asset (i.e. bank accounts, property,
etc.)

1. Where did the funds originate?

2. What was the source of those funds?

Red Flags

» Transfers to or from unknown accounts.

e Large unknown deposits or withdraws to or from an unknown source.

» Large assets sales — trace the disposition of the funds.

« Transactions with related parties (family, friends, businesses).

» Reconcile all sources of data — investigate sources that are inconsistent.
* Prepare a follow-up document request to resolve any red flags.




» Undisclosed Liabilities Determined

» Unknown Assets Located



















“You Won’t Believe This”

» Trustee: Have you filed all the tax returns you were required to file for the
past four years?
Debtor: Yes.
Trustee: Have you given me a true and correct copy of the most recent ones?
Debtor: Yes

Trustee: Did you own any rental property in 20177
Debtor: Excuse me?

Trustee: Did you own any rental property in 20177
Debtor: Did I own any rental property in 20177
Trustee: Or do you still own any?

Debtor: | have a house that | own that | am renting out. Yes.

vV V.V V. V. vV vV vV VY Y
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Trustee: Alright. Well | saw Schedule E on your 2017 return. What type of catering
business did you run?

Debtor: Umm, trying to cook like at people when they get off from their jobs.
Trustee: What kind of catering business did you run?

Debtor: Umm, (pauses for several seconds)

Trustee: It was your business, right?

Debtor: Actually, it was me and some others but, (pauses for several seconds) Yes.

Trustee: I’m still waiting on what kind.

vV vV vV v v v v

Debtor: You know how you just sale food, you cook and sale food to people you know
or to people that’s like at a job.

Trustee: Okay, did they pay you?

Debtor: Umm, it didn’t do too well.

Trustee: But did they pay you?

Debtor: Umm (paused for several seconds)

Trustee: You didn’t just cook, give them food and receive no money.
Debtor: Right.

vV v v v v Vv




Trustee: So they paid you for the food, right?

Debtor: Yeah, uh yes.

Trustee: So who kept up with the books, you or them?
Debtor: Them.

Trustee: But you put it in your tax return.

Debtor: Yes.

Trustee: Okay. Are you all still in business?

Debtor: No

Trustee: Okay, who is them? Do they have a name?
Debtor: Umm, no. I, |

vV V. VvV vV vV vV vV vV v VY

Trustee: You do realize, and maybe you need to speak with your attorney, that
you must answer my questions?

Debtor: Well yeah, we didn’t discuss this before now.
Trustee: | don’t care about that.

Debtor: | know you don’t.

Trustee: Right.

vV v Vv Y




» Debtor: So, umm.

» Trustee: Do you want to end this meeting and continue with it later? Or
do you want me to do a 2004 exam on him at a later date?

» Attorney: It’s whatever, | mean, if you have business partners, we just
need to know who they are.

» Trustee: Did you hear your attorney?

» Debtor: Well this is, let’s umm, let’s, let’s, let’s clarify
something...umm.

» Trustee: This is interesting.

» Debtor: | think we might need to, umm, | might need to, can | talk to
my attorney?

» Trustee: The problem you have is, I’'m in the middle of a hearing.
Debtor: | understand.




» Trustee: So, that’s between you and him. He’s sitting here, you can talk
to him, and you all can decide right now as we sit here.

» Attorney: Debtor?

» Debtor: The thing is, | figured if there was a problem, we would have
already discussed it, and | could have explained it better face to face,
but umm.

» Trustee: He may not have known it was a problem until today
» Debtor: Right.

» Attorney: So Debtor, do you want to just try to hold the hearing on
another day? Or do you want to answer the question?

» Debtor: Umm, | can answer the question, but what I’m saying is that |
didn’t know it was a problem.

Attorney: | would advise you to answer the question (laugh)
Debtor: Excuse me?

Trustee: My advice is to just answer the question.




» Debtor: Okay, well to be
honest with you, umm, |
let somebody do my taxes
because they said they
could get me a big lump
sum back. | wasn’t sure
exactly what they was
gone do, and that’s what |
got back. So...




» Trustee: Actually, actually...

v

Debtor: | don’t know, | don’t know, umm. I’m assuming if | was
audited, then it would be an issue, so | didn’t know that there was an
Issue today. | just listened to someone who had done something like that
before, and that was the outcome.

Trustee: Okay, right. Who was the person who did your taxes?
Debtor: Umm, I’ll have to get the name from someone else that | know.
Trustee: They didn’t sign your tax return, did they?

Debtor: No, they put me down. | didn’t know they were going to do that
either, but they put me down as the umm.

v v vy

v

Trustee: Tax preparer?

>

Debtor: Umm, as self-preparer.

Trustee: Which is what | figured. You will need to get that person’s
name and get it to your attorney, so they can get it to us. You suing
anyone?







Take Away

» Debtor’s Counsel — examine tax returns prior to giving to Trustee
* Business Loss

* Head of Household — not separated from spouse
* Non-filed returns

* Factory Preparers — I’ll get you a large refund

* Schedule C — Failure to exempt refunds

» Trustee — examine tax returns for undisclosed items.

» Undisclosed Assets — Schedule C, E

» Undisclosed Income — Schedule B (Interest/Dividends)
» Understated Liabilities — Taxes (Filing Status)
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Search Criteria
Starting With ~ All Words  Any Words  Sounds Like Exact Match
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